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2. Introduction 

In the two-decade history of the Common European Asylum System (“CEAS”), the 

contemporary refugee “crisis” has been the most salient indicator of the inefficiency and non-

functionality of the system. Especially the immense “migratory flows” in summer 2015 exposed 

significant structural weaknesses and shortcomings in the design and implementation of the 

system, and of the Dublin rules in particular. In the meantime, in order to promote a fair and 

efficient asylum system, the Union sought to reform the CEAS, first of which being the proposal 

to recast the Dublin III Regulation. 

While the existing system lacks effectively ensuring the rights of refugees and asylum-seekers, 

the new proposal, too, raises doubts on such guarantee, as it preserves the practices shifting 

the responsibility to the Member State of first entry, or outside the Union. Drawing upon 

Hannah Arendt’s “right to have rights” which originates from her book The Origins of 

Totalitarianism, the essay examines the Commission’s proposal reforming the Dublin III 

Regulation with a specific focus on the access to asylum procedure, obligations of the applicant 

and of the Member State, as well as the remedies. 

3. Theoretical Framework 

The 1951 Geneva Convention Relating to the Status of Refugees and the 1967 Protocol 

(“Geneva Convention”) defines the term “refugee” as someone who has been forced to flee 

his or her country owing to a well-founded fear of persecution for reasons of race, religion, 

nationality, political opinion or membership in a particular social group; and is unable to return 

to and to receive the protection of that country. For Arendt, the definition of refugee involves 

the loss of a legal status as a citizen. It involves the state of being expelled from one’s country 

and thereby deprived of one’s citizenship rights (Arendt, 1951). Hence, while refugees may not 

be de jure stateless, they are de facto stateless (Cotter, 2005, p. 96). 

At the time Arendt coined her theory in her book The Origins of Totalitarianism, there was no 

instrument governing the rights of refugees at an international level. In this context, “the right 

to have rights is Arendt’s response to the failure of human rights to protect refugees who were 

scattered around Europe as a consequence of the two wars” (Oudejans, 2014, p. 10). “The 

gap resulted from the fact that the individual when abroad did not enjoy protection in a foreign 

territory in virtue of his status as a rights-bearing subject but on account of his status as a 

national of a foreign friendly nation” (ibid.). Having lost the protection from their country of 

origin, as well as being unable to invoke protection under international law, “the refugee is not 
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only without a world in the political sense, also he is nowhere in the world in a legal sense” 

(idem, p. 8), hence becomes a mere subject of biopolitics. 

Refugee’s loss of political status, and of the fundamental deprivation of a place in the world 

makes opinions significant and actions active (Arendt, 1951). When a refugee loses his or her 

rights arising from citizenship, he or she also loses the right to protection from the country of 

origin. “Against the backdrop of the loss of an own place, the refugee not only claims protection 

as is commonly assumed. Also, he claims a place of his own where protection can be enjoyed 

again” (Oudejans, 2014, p. 25). Refugees, therefore, seeks for protection, as well as a space 

to live with dignity and human rights in the safe soils they reach. Hence, the Arendtian “right to 

have rights” captures the dilemma the refugee faces upon fleeing and for which he seeks 

international redress as well as the dilemma he faces in claiming such redress (i.e. asylum 

claim) (idem, p. 8). 

In this regard, the 1951 Geneva Convention has been deemed to fill the protection gap existed 

in international law as it prohibits the Contracting States from refoulement, a principle which is 

often considered as jus cogens. According to the Article 33(1) of the Geneva Convention, the 

principle of non-refoulement obliges Contracting States not to expel or return refugees in any 

manner to the countries where their life or freedom would be threatened. However, 

“refugeeship” is a political problem, rather than a legal one (idem, p. 22), as the status 

determination of the asylum-seekers is in the discretion of the state authorities. 

When a refugee enters the territory (or jurisdiction) of a state, the state must first effectively 

assess their asylum claims, including providing the right to an effective remedy, before 

attempting to return them to other countries. However, when refugees reach the safe soils, or 

even before they reach, they often encounter suppressive measures adopted by the state 

authorities. They are either pushed back to international waters or neighboring countries at the 

frontiers, or sent back to the “countries of first entry,” “safe third countries,” or “safe countries 

of origin” after they enter the territories. Hence, it is the nation-state that decides on whom it 

wants to allow in its territory. With the ever increasing practices adopted by the states, and 

particularly by the EU, which target the prevention of asylum-seekers’ access to the Union’s 

soils; the problem today has become access to territory, hence, access to rights. 

Today “[t]he primary conflict is between the liberal democratic commitment to universal 

individual rights, on the one hand, and the claim of the liberal democratic state to national 

sovereignty, on the other” (Cotter, 2005, p. 96). With the development of international law, the 

Westphalian understanding of sovereignty went beyond the approach that states have the 

exclusive sovereignty over their own territories. As a basic rule of international law, states are 

obliged to respect human rights which arise from their obligations under international 
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conventions. On the other side, it is still the case that this rule is applicable only when the 

subjects are within the sovereignty of the state in question. Hence, a gap between the 

obligations owed to those under the jurisdiction of the state and those are not arises (Hirsch & 

Bell, 2017). In addition, even when the subjects, especially those who are not the citizens of a 

state, come under the jurisdiction of that state, there is no guarantee that their rights will be 

ensured. As a result, “despite its promise of universality, international human rights law does 

not protect migrants, particularly those in irregular situations, to the same extent as it protects 

citizens” (Błuś, 2013, p. 413).  

It is also vital to address what the “rights” in the context of “right to have rights” embrace. It is 

the very right of seeking international protection, as well as the ability of claiming such 

protection and other rights pertaining to such claim, hence, it is the right to asylum. Under the 

Geneva Convention, the right to asylum encapsulates the primary right of access to 

international protection, as well as the secondary rights including protection against 

refoulement (Article 33) and discrimination (Article 3), freedom of movement (Article 26), 

access to a state’s courts (Article 16), the right to benefit from public education (Article 22) and 

housing (Article 21), and no penalty on the account of illegal entry or stay (Article 31). Thus, 

the right to asylum in international law encompasses a number of fundamental rights that goes 

beyond the principle of non-refoulement, and that can be claimed from the moment when an 

asylum-seeker enters the State jurisdiction until the attainment of efficient protection status 

(UNHCR, 2012, p. 6).  

In the context of the EU, “it is suggested that the whole CEAS be instrumental to ensure the 

effective exercise of the fundamental right to asylum, including the right to have access to 

international protection and to claim the secondary rights enshrined in the Refugee Convention 

and the Qualification Directive” (Nicolosi, 2017, p. 117). However, what is exercised in practice, 

both within and outside the Union’s territory, contradicts the normative aspect in international 

law. Under the controversial Dublin Regulation, it is not up to the asylum-seeker to choose 

which EU Member State to apply to for such protection. “In fact, a set of specific criteria, 

including family considerations, recent possession of visa or residence permit in a Member 

State, or irregular entry to the EU, will determine the State responsible for an asylum 

application” (idem, p. 99). 

Within the Union, the concept of the “Member State of first entry” under the Dublin system 

often leads to transfers (i.e. “Dublin transfers”) to the Member State in question. Such practice 

limits access to rights, thus, the right to asylum as the right to seek international protection, as 

well as secondary rights pertaining to it, cannot be duly exercised. With regard to outside of 

the Union, the widespread practice of preventing the access to the Union’s territory by imposing 
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border controls, as well as the deportation of an asylum-seeker on the grounds that he or she 

comes from a safe country of origin or a safe third country, interfere the right to asylum. 

As argued by Matevžič (2008, p. 16), “right to asylum does not mean obligation to grant asylum. 

Member States must only guarantee that a refugee can seek asylum. This, in practice, means 

that a refugee can still be expelled, but the Member State must guarantee that he will have a 

right to claim asylum in a country where he will be expelled.” This being said, returning the 

asylum-seekers to home or to third countries has been the desired solution. “States, ever since 

the adoption of the Refugee Convention in 1951, have favored ‘return home’ as the durable 

solution for the refugee problem over against the integration of refugees in countries of asylum” 

(Oudejans, 2014, p. 23). 

In practice, the EU’s cooperation with third countries, including Libya, Tunisia, Morocco, Egypt 

and Turkey, led to the adoption of several readmission agreements. Upon the provisions of the 

Dublin Regulation, the Member State of application is obliged to assess whether an applicant 

has transited through a safe third country or a safe country of origin, to which he or she can be 

expelled under such agreements. However, cooperating with third countries which did not ratify 

the Geneva Convention, including Libya, or which retains the geographical restriction as in the 

case of Turkey, merely amounts to disregarding the right to asylum since there is no guarantee 

that expelled asylum-seekers will have a right to claim asylum in these countries. In addition, 

the security of these countries has been questioned in various fora, as many asylum-seekers 

in Libya or in Turkey encountered torture and other ill-treatment by the state authorities (Osso, 

2016). Hence, such externalization practices contradict the right to asylum, and particularly, 

the principle of non-refoulement. 

As a result, the protection gap in international law encountered today with regard to the rights 

of refugees and asylum-seekers is different than the one endured before the Geneva 

Convention. In the EU context, the increasing political concerns and motives, as well as the 

lack of responsibility-sharing among the Member States, result in the Union’s engagement with 

the externalization of asylum: practices which shift the responsibility to third countries, hence, 

create a protection gap. In the last few decades, practices limiting or preventing the access to 

the Union’s territory, thus, resulting in the limitation of access to rights have become even more 

widespread under the existing asylum policy of the EU. In addition, “solidarity” in the EU context 

merely amounts to shifting responsibility to the Member States at the southern frontiers as 

richer Member States (e.g. Finland) choose to lift their obligation to provide international 

protection by paying fines or contributing to the budget provided for financing the Dublin 

system, rather than hosting and naturalizing the refugees in their territories. This is far beyond 
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what is ought to be in international law with regard to the rights of refugees and asylum-

seekers.  

The current discussions on CEAS reform, too, are on the fact that the changes will not add 

anything new in the context. The practices involving the shift of responsibility to the countries 

of first entry, as well as to third countries, will remain and be in contradiction with the principle 

of non-refoulement. As a result, the externalization of asylum policy in the EU context becomes 

normalized. However, as Hannah Arendt well theorized more than a half decade ago, “right to 

have rights beckons governments to develop and embrace asylum policies that better serve 

the aim of the 1951 Refugee Convention” (Oudejans, 2014, p. 26). Hence, externalization 

merely amounts to ignoring the rights of refugees, i.e. constraining their “right to have rights” 

(Arendt, 1951), as well as creating a territorial exclusion by expelling them from the Union’s 

jurisdiction. 

In this very essay, I will examine the European Commission’s proposal to reform the Dublin III 

Regulation (Regulation (EU) No 604/2013) by using the theoretical perspective of Hannah 

Arendt on the “right to have rights.” 

4. System of a Down: The Lack of Solidarity and Responsibility-Sharing 

During a special meeting of the European Council on 15 and 16 October 1999 in Tampere, the 

EU Member States agreed for the establishment of the Common European Asylum System. 

The system aimed to create a uniform asylum policy among the Member States for the 

determination of the State responsible for the assessment of an asylum application, common 

standards for asylum procedure, as well as common minimum standards for reception 

conditions. (Council, 1999) Not surprisingly, the externalization of the EU asylum policy dates 

back to the Tampere Conclusions. In the Conclusions, the Member States agreed to manage 

the migratory flows through close co-operation with countries of origin and transit, tackling 

illegal immigration at its source, and collaborating with Member States for border control 

services, as well as concluding readmission agreements (ibid.). 

Especially following the immense “migratory flows” in summer 2015, the CEAS turned out to 

be inefficient and dysfunctional. “The migratory and refugee crisis exposed significant 

structural weaknesses and shortcomings in the design and implementation of the European 

asylum system, and of the Dublin rules in particular” (Commission, 2016, p. 3). In this respect, 

the Syrian civil war and the events occurred afterwards in the sea route between Greece and 

Turkey have been the stimuli for the EU that the status quo asylum system was no longer 

functioning. A limited number of individual Member States put the capacities of their asylum 

systems under strain and disregarded the respective EU rules (ibid.). In addition, several 
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Member States suspended the implementation of the Dublin system, which is considered as 

the core of the CEAS, while some other Member States such as Hungary strengthened their 

national borders. That has been a beacon of the Member States’ diverging responses towards 

the refugee crisis, as well as that the current Dublin system lacks a fair and sustainable 

responsibility-sharing mechanism. 

That being said, the Union sought to tackle the issue by resorting to externalization, merely 

outsourcing the responsibility, rather than finding feasible internal solutions that meet the 

standards of international refugee law. In this respect, the most concrete evidence of such 

externalization attempt has resulted in the so-called EU-Turkey statement of 18 March 2016, 

of which the legality is still contested. Refugees are merely used as a bargaining tool: in 

exchange for Turkey to receive €6 million, a promise for visa liberalization, revision of the 

Customs Union, and acceleration of the accession process to the EU; and for the EU to create 

a buffer zone at its external borders while making Turkey a gatekeeper to host more than 3 

million refugees (UNHCR, 2018). 

Even before the humanitarian crisis occurred in the Mediterranean, asylum-seekers suffered 

from being transferred to the countries of first entry within the Union, as well as being expelled 

to the third countries. “Dublin cases” have been a big issue at the European Court of Human 

Rights (“ECtHR”) (ECtHR, 2016) and Court of Justice of the European Union (“CJEU”) 

(Desimpelaere, 2015), as the asylum-seekers could not fully enjoy their right to seek asylum 

due to their transfer to the Member State that is deemed responsible. 

5. Towards a Revised Dublin System 

As the “massive influxes” have come to a halt, especially after the EU-Turkey statement, the 

crisis was put on hold in the short term. In the meantime, the Commission put forward 

proposals to reform the CEAS, which encapsulate major legislative packages. Accordingly, the 

changes will include the reform of the Dublin III Regulation, recast of the Eurodac Regulation, 

a proposal for establishing a European Union Agency for Asylum (Commission, 2016, p. 2); as 

well as the reform of the Asylum Procedures and Qualification Directives, and of the Reception 

Conditions Directive (idem, p. 3). 

Dublin III Regulation, which is the successor of Dublin II, is considered as the cornerstone of 

the CEAS. The Regulation deals with determining the responsible Member State in the 

assessment of asylum claims, and operates through legal and policy instruments including 

asylum procedures, minimum standards for the qualification for international protection, 

reception conditions, relocation, and resettlement (ibid.). “The objective of the system is to 

avoid asylum-seekers from being sent from one country to another, and also to prevent abuse 
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of the system by the submission of several applications for asylum by one person” (ECtHR, 

2016). 

According to the Commission (2016, p. 4), the proposal aims to (1) enhance the system’s 

capacity to determine efficiently and effectively a single Member State responsible for 

examining asylum applications; (2) ensure fair sharing of responsibilities between Member 

States; (3) set clear obligations for the applicants to apply in the country of first entry in order 

to discourage abuses and prevent secondary movements within the EU (i.e. asylum shopping). 

6. Reforming the Proposal with a Wordplay: What Can Arendt Teach Us? 

While the existing system lacks ensuring the rights of refugees and asylum-seekers, the new 

proposal, too, raises doubts on such guarantee, and mostly concentrates on the “solidarity” 

part with an emphasis on the financial contributions of the Member States. In addition, 

practices shifting the responsibility to the Member State of first entry, safe countries of origin, 

and safe third countries will remain to be the principle within the Union. Hence, externalization, 

i.e. outsourcing the obligation to provide international protection, becomes normalized. 

Apart from introducing shorter time limits (e.g. for granting access to the asylum procedure, 

and for the determination of the Member State responsible), as well as widening the scope of 

the definition of family members1 (Article 2), of the personal interview conducted with the 

applicant (Article 7), and of the information provided to applicants (Article 6), which underpin 

the right of asylum-seekers to information, the proposal does not add anything new in the 

context, but merely retains the existing framework. 

Article 3(3) – Access to the procedure for examining an application for international 

protection 

The existing provision in the Dublin III Regulation prescribes that “[a]ny Member State shall 

retain the right to send an applicant to a safe third country.” In the Commission proposal, this 

rule seems to be preserved. Accordingly, before determining a Member State responsible, the 

first Member State of application shall examine whether the application is inadmissible on the 

grounds that  

 the applicant is coming from a safe third country or a safe country of origin, or a non-

EU country considered as a first country of asylum; and 

                                                           
1 Accordingly, sibling(s) of the applicant are also added within the scope of the definition of “family 

members”; and family relations which were formed after leaving the country of origin but before arrival 

on the territory of the Member State are included (cf. formerly “in the country of origin”). 
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 the applicant may be considered a danger to the national security or public order of the 

Member State, or has been forcibly expelled for serious reasons of public security or 

public order under national law. (Commission, 2016) 

That being the case, such provision is problematic as it will impair the principle of responsibility-

sharing under international refugee law, as well as the right to seek asylum. First, the first 

Member State of application will remain to be responsible in checking the inadmissibility of an 

application whether an applicant comes from a first country of asylum, safe country of origin or 

safe third country. Although not manifestly enounced unlike in the Dublin III Regulation, this 

implies that if the applicant is found to have come from either of such country, he or she will 

be returned without going through the merits of the application. In this case, “Members States 

located at the EU’s external borders will be responsible for processing all asylum applications 

falling under “first country of asylum,” “safe third country,” “safe country of origin” and security 

grounds” (ECRE, 2018, p. 3). This not only contradicts the principle of responsibility-sharing 

as it shifts the responsibility to the Member States at the external borders of the EU, but also 

normalizes the externalization of asylum at the EU level by engaging the third countries for the 

readmission of asylum-seekers. 

Second, the right of asylum-seekers to seek international protection will be constrained. With 

the proposal, the existing rule will remain since it will not be up to the asylum-seeker to choose 

which EU Member State to apply for such protection. In addition, further human rights abuses 

will be involved in the Member State of first entry, as well as in the third countries designated 

as safe. In the Member States of first entry, containing more applicants “will encourage the use 

of coercive measures, including detention, and risks subjecting applicants to substandard 

reception conditions” (ibid.). As for the third countries, including Turkey and Libya, to which 

asylum-seekers can be returned through readmission agreements concluded with the Union, 

there are also concerns. Firstly, human rights situation, as well as safety and political stability 

are highly contested in these countries (Amnesty International, 2018a; Amnesty International, 

2018b). In addition, there is no effective mechanism to provide international protection to 

asylum-seekers. For instance, Libya is not Party to the Geneva Convention, and despite being 

a signatory, Turkey does not implement its provisions to non-European nationals since it 

retains the geographical restriction. As a result, the practices the Dublin IV Regulation bring 

will contradict the principle of non-refoulement, and Arendtian “right to have rights,” as there is 

no guarantee that the returned asylum-seekers will effectively enjoy the right to asylum, as well 

as that they will not face human rights abuses, including torture or other ill-treatment, by the 

state authorities of the countries in question. 
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Articles 4 and 5 – Obligations of and sanctions to the applicant 

In the proposal reforming the Dublin III Regulation, articles 4 and 5 retain certain obligations 

of the asylum-seekers, and trigger consequences that involve sanctions in cases of non-

compliance with such obligations. According to Article 4, there is an obligation for an applicant 

to lodge an application in the Member State either of first irregular entry or, in case of legal 

stay, in that Member State. If an applicant disregards such obligation, the Member State 

responsible examines the application in an accelerated procedure (Article 5(1)). In addition, 

during the procedures taking place in any Member State other than the one where the applicant 

is required to be present, the applicant will not be entitled to reception conditions, with an 

exception of emergency health care (Article 5(3)). 

Not surprisingly, Articles 4 and 5 prescribed in the Proposal, which maintain the constraining 

and penalizing approach adopted in its predecessor, impair the right to seek asylum, hence 

“right to have rights.” Obliging asylum-seekers to lodge their applications only in certain 

Member States designated by the Union their right to claim international protection, as well as 

burdens the Member States of first entry. At this point, the European Council on Refugees and 

Exiles (“ECRE”) (2016, p. 4) argues that these provisions threatens “asylum-seekers with 

punishment for failing to subscribe to an unfair system or to systematic violation of their human 

rights.” Hence, a punitive approach towards asylum-seekers on the grounds that they apply in 

another Member State that is different than that of stated in the Regulation contradict the 

effective exercise of the fundamental right to asylum, including the right to have access to 

international protection and to claim the secondary rights. 

According to the Commission (2016, p. 15), these provisions aim “to orderly manage the flows 

and to prevent secondary movements within the Union.” However, perceiving forced migration 

and the case of being an irregular migrant merely as a phenomenon to “manage” is contrary 

to the core essence of the Geneva Convention. As Hannah Arendt argued, “right to have rights 

beckons governments to develop and embrace asylum policies that better serve the aim of the 

1951 Refugee Convention” (Oudejans, 2014, p. 26). Therefore, the EU should move beyond 

the practices securing internal and external borders, and shifting the burden, as well as 

perceiving forced migration and irregularity as a security issue. 

Article 20 – Obligations of the Member State responsible 

With regard to the obligations of the Member State who has been determined responsible 

under the relevant articles, the Proposal does not add anything new in the context. In the 

existing framework, “[t]he Member State designated as responsible for the asylum application 

must take charge of the applicant and process the application. If a Member State to which an 
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asylum application was submitted deems that another Member State is responsible, it can call 

on that Member State to take charge of the application.” (ECtHR, 2016) In the Proposal, too, 

this remains unchanged. Accordingly, the Member State responsible is obliged  

 to take charge to examine or complete the examination for international protection, if 

an applicant has lodged an application in a different Member State. 

 to take back the applicant under certain circumstances, and examine or complete the  

examination of the application for international protection in an accelerated procedure. 

In the cases that an application is lodged also in another Member State, that an 

application has been withdrawn or rejected, or if the applicant, inter alia, illegally stays 

in another Member State, the Member State responsible is obliged to take back the 

applicant. (Commission, 2016) 

Thus, once a Member State has examined the application as Member State responsible, it 

remains responsible also for examining future representations and applications of the given 

applicant. Such obligation, too, requires the asylum-seekers to apply for international 

protection only in the Member States designated by the Union, and burdens especially the 

Member States at the external borders as the countries of first entry. This certainly contradicts 

the principle of responsibility-sharing under the Geneva Convention, as most asylum 

applications within the Union are lodged in the Member States at the external borders (e.g. 

Greece, Italy). In addition, as aimed by Articles 4 and 5, the purpose of Article 20, too, is to 

deter the asylum-seekers from asylum-shopping2 with a warning to transfer them to the 

Member State responsible. However, this not only impairs the right of the asylum-seekers to 

freedom of movement, but also prevents them from seeking for and effectively enjoying 

international protection. 

Article 28 – Remedies 

While the Proposal reforming the Dublin III Regulation restricts the remedy to certain 

circumstances and groups defined, this, too, raises a question whether the Dublin IV 

Regulation will bring an effective and efficient asylum procedure for the refugees. As 

prescribed in Article 28(4), the scope of the effective remedy is limited to  

 the “systemic flaws” (Article 3(2)) existing in the asylum procedure or reception 

conditions of a Member State; or 

                                                           
2 The phenomenon “asylum-shopping” refers to the fact that an asylum-seeker applies for asylum in 

more than one EU State or chooses one EU State in preference to others on the basis of a perceived 

higher standard of reception conditions or social security assistance (Commission, 2018). 
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 to the fact that an applicant is a minor, or that family ties exist in the Member State 

where an applicant lodged an application; or 

 the applicant is a dependent person as defined in Article 18 of the Proposal. 

That being the case, an effective remedy can be sought only under these circumstances. 

However, according to the well-established case law of the CJEU and the ECtHR, “the right to 

an effective remedy should be interpreted as meaning that an asylum seeker is entitled to 

plead, in an appeal against a decision to transfer, the incorrect application of any of the criteria 

for determining responsibility” (ECRE, 2018, p. 5). Thus, the scope of the right to an effective 

remedy should be understood in a wider sense, and limiting such right only to certain conditions 

impairs the right to seek asylum, hence, “right to have rights.” 

Accordingly, Dublin transfers do not take place only in the case of systemic flaws in the asylum 

procedure and in the reception conditions for applicants in that Member State, resulting in a 

risk of inhuman or degrading treatment. However, as found by the CJEU and the ECtHR, “even 

in the absence of systemic flaws in the asylum system of the Member State responsible, the 

transfer of an asylum seeker can take place only in conditions which exclude the possibility 

that that transfer might result in a real and proven risk of the person concerned suffering 

inhuman or degrading treatment (ibid.). As a result, the Proposal retains the required threshold 

of human rights violations that only in the cases of systemic flaws in the asylum system of the 

Member State responsible, or in certain circumstances defined in Article 28, a Dublin transfer 

may not take place. 

In addition, the time given to the applicants to search for a remedy is very short. While in the 

existing legal framework, with the clause “reasonable period of time,” it is up to the discretion 

of the Member State responsible to define the time; according to Article 28(2) of the Proposal, 

applicants will be given only 7 days to prepare an appeal and collect the relevant evidence. As 

a result, shorter time limits, as well as the narrow interpretation of the right to an effective 

remedy under the Proposal, restricts the right to seek asylum. However, when a refugee enters 

the territory of a state, the state must effectively assess their asylum claims, including providing 

the right to an effective remedy, before attempting to return them to other countries. Hence, as 

well argued by Arendt, such regulation, too, does not develop and embrace an asylum policy 

serving the aim and essence of the 1951 Refugee Convention. 

7. Conclusion 

In the contemporary world, being a refugee refers to a political issue, rather than a legal one. 

For Arendt, “refugeeship” is equivalent to being stateless, as a refugee loses his or her 

citizenship rights from the countries of origin, and most importantly, the right to be protected. 
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Refugees, therefore, seeks for protection, as well as a space to live with dignity and human 

rights in the safe soils they reach. Hence, the Arendtian “right to have rights” involves the 

dilemma of fleeing, and seeking for international protection, as well as the dilemma faced by 

the refugee in claiming such protection.  

At the time Arendt coined her theory, there was a gap in international law as there was no 

governing instrument ensuring the rights of refugees. Although the “right to have rights” is 

Arendt’s response to the failure of human rights to protect refugees who were scattered around 

Europe as a consequence of the two wars, there still exists a gap. Such gap does not arise 

from the lack of standards provided to the asylum-seekers under international law, but merely 

because of the responses of nation-states and of the regional organizations (i.e. the EU) to the 

“refugeeship.” 

Today, the problem has become access to territory, hence, access to rights. With the ever 

increasing practices adopted by the EU, which target the suppression of “migratory flows,” and 

the shift of responsibility to the Member States of first entry, safe countries of origin, or safe 

third countries, the right of the asylum-seekers to seek asylum is impaired. Although the CEAS 

was meant to ensure the effective exercise of the fundamental right to asylum, including the 

right to have access to international protection and to claim the secondary rights enshrined in 

the Refugee Convention and the Qualification Directive, what determines the extent of these 

rights in the EU context is a set of specific criteria, including family ties, recent possession of 

visa or residence in a Member State, or irregular entry to the Union. 

The current discussions on the CEAS reform, and particularly on a new Dublin Regulation, are 

on the fact that the changes will not bring a reform ensuring the principles of solidarity and 

responsibility-sharing, as well as an effective access to international protection. Instead, the 

existing framework will be preserved, with slight changes on time limits, on the right to 

information, on the personal interviews, and on the scope of the definition of family. Hence, the 

practices involving the shift of responsibility to the Member States of first entry, as well as to 

third countries, will be retained, and raise further questions on the Union’s non-compliance 

with the principle of non-refoulement.  

As a result, the externalization of asylum in the EU context becomes normalized. However, as 

Arendt well theorized more than a half decade ago, “right to have rights beckons governments 

to develop and embrace asylum policies that better serve the aim of the 1951 Refugee 

Convention” (Oudejans, 2014, p. 26). Hence, the EU should reform the CEAS in a way to 

guarantee access to a fair and efficient asylum procedure, and stop perceiving forced migration 

as a security issue and irregularity as a “flow” to “manage,” as well as put an end to the 

practices shifting the responsibility to the Member States of first entry, or outside the Union. 
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